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STAND ENERGY CORPORATION,
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Plaintiff,
V. CIVIL ACTIOM NOQ. 2:04-0867
consolidated with civil action nos:
COLUMBIA GAS TRANSMISSION 2:04-0868; 2:04-0869; 2:04-0870; 2:04-0871
CORPORATION, et al., 2:04-0872; 2:04-0873; 2:04-0874
Defendants.

MEMORANDUM OPINION AND ORDER

Pending before the Courl is Defendants’ Joint Motion to Dismiss. For the reasons that follow
hercin the Court DENIES the motions to dismiss for failure to state a claim based on the filed rate
doctrine and precmption, GRANTS IN PART and DENTES IN PART the motion Lo dismiss based

on failure to statc a claim under antitrust law and common law claims.

L
Standard of Review

Under Rule 12(b}{(6) of the Federal Rules of Civil Procedure, a defending party may move
to dismiss if the pleading party has failed to state a claim for which relief may be granted. A Ruic
12(b){6) motion tests the sulficiency of the pleading. It does not resolve factual disputcs, the merits

of aclaim, or the applicabilily of defenses. Remublican Party of North Carolina v. Martin, 980 F 2d
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943, 952 (4th Civ. 1992). In considering the motion, the claims must be viewed in the lighl most
favorable to the non-moving party and all allegations accepted as true. /o, Dismissal is appropriate
only when it appcars beyond a doubt that no sct of facts would entitle the pleader to relief. Conley
v. (Fibson, 355 U.S. 41, 45-46 (1957). The molion 1o dismiss for failure to statc a claim is viewed
with distavor and ravely granted, See Rogers v. Jefferson-Pilot Life Ins. Co., 883 F.2d 324, 325 (4th
Cir. 1989) (rcaffirmed in Mylan Laboratories, Inc. v. Matkari, 7F.3d 1130, 1134 1.4 (4th Cir. 1993),
See generally 5A Charles A, Wright & Arthur R. Miller, Federal Practice & Procedure §§ 1356 and

1357 (1990 and 1998 Supplement).

1L
Factual Allegations and Procedural Background

Plaintiffs are eight sluppers, wholesalers, and marketers of natural gas who transported and
stored gas on the intcrstatc pipeline systems owned by Columbia Gas Transmission Corporation,
Columbia Guif Transmission Company and Dominion Cove Point LN(3, LP (Pipeline Delendants).
Defendants fall into one of two groups. One group of defendants is the Pipeline Defendants who
own pipelines used in the transportation and storage of natural gas. The other defendants are eight
natural gas shippers (Select Shippers) whom Plaintiffs contend were given preferential ireatment by
the Pipeline Defendants.

Plaintiffs allege that the Pipelinc Defendants granted preferential access to storage capacity
and transportation on the interstate pipeline sysiem lo the Select Shippers in exchange for “kickback”
payments. Spccificatly, Plainbiffs allege that the Pipeline Defendants allowed the Select Shippers

lo store gas on the pipeline system during the warmer months for resale during the colder months.
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This allowed the Sclect Shippers (o maintain a “positive imbalance™ on the pipeline system. Along
the samc ling, it is alleged that the Sclect Shippers were able to “borrow™ gas off the pipeline system
during the colder months for resale at a high price and replace the borrowed gas during the warmer
months at a decreascd price. Additionally, Plaintiffs conlend that the Select Shippers were also
given preferential transportation scevices.  Plaintiffs argue that the scheme allowed Defendants to
monopolize the market and resulted in “diminished revenues from salcs to existing end-user
customers, obstruction to business expansion, loss of markel share and loss of asset value™ (o
Plaintiffs. (Pls.” Resp, to Defs.” Mot. to Dismiss at 5),

In the fall of 1998, Columbia Gas Transmission Company (TCO) filed an application with
the Federal Energy Regulatory Commission (FERC or Commission), seeking approval lo operate
a parking and lending service (PAL). The PAL service would allow shippers to park gas on the
pipelinc system as well as borrow gas from the pipeline system on an interruptible basis, which
means it would be subjcct to interruption by higher priotty shipping contracts. FERC approved
TCQ’s application. Plainti(ls allege that subsequent to FERC’s approval of the PAL license, the
Pipeline Defendants continued their preferential treatment of the Select Shippers, Plaintiffs contend
that though the Sctect Shippers accessed the inexpensive PAL service, the Pipeline Defendants
continued to interrupt the higher priority shipping and transportation agreements of the Plaintiffs
in favor of the internuptible agrecments of the Select Shippers.

In Fecbruary of 1999, TCO, Columbta Guif Transmission Corp., and Columbia Lnergy
Service Corp., voluntarily informed FERC of thc gas imbalances which had occurred which
Plaintiffs allege were a result of their preferential treatment of the Select Shipper Defendants prior

io the 1998 PAL license. FERC ingtitated an investigation and in October, 2000, issned an Order

3.
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approving a Stipulation and Consent Agreement with TCQ, Columbia Gulf, and Columbia Energy
Services. Asaresult ofthe Stipulation and Conscent agreement, TCO, Columbia Gulf, and Columbia
Energy Scrvices agreed o refund the Storage in Transit (SIT) penalties and disgorgement of profits
io (he industry participants whom FERC found had been illegally excluded from the scheme, which
meluded many of the plamfiffs,

Plaintiffs originally filed (his action allcging violations of state antitrust laws and breach of
contract arising oul of the conduct of Defendants in the Circuil Court of Kanawha County, West
Virginia. Dcfendants properly removed the action to this Court pursuant to 28 U.S.C, §§ 1441 and
1446. Maintiffs amended tﬁeir complaint, alter expedited discovery, to add the Seleet Shipper
Defendants. Defendants subsequently filed the instant motion lo dismiss Plaintiffs Second Amended
Complaint (SAC) on numerous grounds. The Court will address each of Defendants arguments in

um.

11 8
Analysis

A. Filed Rate Doctrine

Defendants assert that Plaintiffs’ claims are barred by the filed rate doctrine. Under § 717b
of the Nataral Gas Act (NGA), ransporiers and scllers of natural gas in interstatc commeree arc
rcgulated by FERC, 15 U.S.C. §717b. They must file their rates with the Commission and may
charge only such rates as found by the Commission to be “just and rcasonable.” 15 U.S.C. § 717¢(a).
They maynot grant any *‘undue preference or advantage,” and they must file any change in their rates
or services wilh the Commission in advance. 15 U.8.C. §§ 717c(b) and 717¢(d). The Commission

retains broad regulatory authority to determine the reasonablencss of any rates or services. At its

-4-
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core, (he liled rate doctrine recognizes the authority cxtended to the Commission, and not the courts,
to determine the reasonablencss of the rates stated in the filing, Arkansas Louisiana Gas Co. v. Hall,
453 U.8, 571, 577 (1981). The doctrine achieves two goals - restricting the regulated entity to
charging only the approved rales and preserving the repulatory agency’s authority to determine those
rates. Id. at 577-78. See also Bryanv. BellSouth Communications, Inc., Y77 ¥.3d 424, 429 (4th Cir.
2004) (*The doctrine’s purpose is two-fold: to prevent discrimination among consumecrs and to
preserve the ratc-making authorily of lederal agencics™). “It would nndermine the congressional
scheme of unilorm rate regulation (o allow a stale court to award as damages a ratc never filed with
the Commission and thus never found to be reasonable within the meaning of the Act.” Arkansas
Louisiang Gas Co., 453 U.5. al 579,

The doctrine applies to more than just ratcs; it cxtends to the services, classifications,
charges, and practices included in the rate filing, See 15 U.5.C. § 717c{c)). Similar statutory
provisions have been found to suppert applying the doctrine to services that may not litcrally involve
rates or rate-setting, AT&T v. Central Office Telephone, Inc., 524 U.S, 214, 233 (1998) (Stevens,
1., dissenting). “Rates, however, do not cxist in isolation. They have meaning only when one knows
the serviccs to which they are allached. Any claim for cxcessive rates can be couched as a elaim for
inadequate services and vice versa.” Id. at 223, “In addition to baming suils challenging filed rates
and suits sceking to enforce rales that dilYer from the filed rates, the filed-ratc doctrine also bars suits
challenging scrvices, billing, or other practiccs when such challenges, if suceessful, would have the
cftect of changing the filed taritf.” Brown, i1 v. MCI Worldcom Network Services, Inc., 277 F.3d

1166, 1170 (9th Cir. 2002) (citing AT&T v. Central Office, 524 U.S. al 223),
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The doctrine has been raised by Defendants us abar to all ol Plaintills’ claims. They contend
that Plaintiffs are attacking the taniff by claiming, lirst, that Dcfendants violated the tariff and its rate
schedule and General Terms and Conditions, and, second, that the subsequently approved PAL
service as part of the tariff violates Plaintiffs’ rights, The Court has examined the SAC and the relief
Plaintiffs seek in each cause of action, Plaintiffs claim that they suffered diminished revenues from
sales to their customers, obstruction to business expansion, loss of markel share, and loss of asset
value.! The suit docs not directly chalienge the rates contained in Defendants’ tariffs but asserts that
Plaintiffs have beecn wrongfully injured by the Pipeline Defendants and the Sclect Shippers’ conduet,
for which Plaintiffs seck compensatory damages.

A claim for compensatory damages may implicate the filed rate doctrine where it has the
effect of challenging the filed rate. Hillv. BellSouth Telecommunications, Inc., 364 F.3d 1308, 1315
{11th Cir. 2004). Even though the complaint may not explicitly challenge the filed rate, the Court
must consider whether the durmages sought would effectively provide Plaintiffs with a different rate
than the one contained in the tariff. “We therefore carmot permil any claim 1o go forward ihat, if
successful, would require an award of damages that would have the effect of imposing different rates
upon different consumers.... Similarly, authorizing a court to award damages that would effeetively
impose a rale dilferent from that dictated by the (anff would usurp the FCC’s [Federal
Communications Commission's] authority to determine what rate is reasonable.” Bryan v. BellSouih,

377 F.3d at 429-430.

'See SACat§ 112,170, 181,206, 221,234,243,251, 268, 278, 288, 299, and 309 for Counts
One through Three and Five through Thirteen, Count Four, alleging unjust enrichment, seeks
damages in the amount of profils eurned by Defendants on sales Plaintiffs lost as a tesult of the
alleged scheme.

B
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The distinguishing clement in the cases where the doctrine has been applicd is the damages
sought. Where plaintiffs scck damages based on the tales, the claims have been prohibited. Tn
Arkansas Louisiana Gas Co. v. Hall, 453 U.S. 571 (1981), the Supreme Court framed the issuc,
slating, “[t]he question before us is whether that doctrine forbids 4 state court to calculate damages
in a breach-of-contract action bascd on an assumption that had a higher rate been filed, the
Commission would have approved it.” /d. al 573. The Court agreed with the characterization that
plaintiff’s damage claim was “nothing less than the award of a retroactive rate increase based on
speculation about what the Commission might have done...” Jd. at 578-79, Damagpes for the breach
of contract action based on assumptions as to what rate the Commission might have approved
infringed on the powers of the agency, violating the doctrine. /7.

The Fourth Circuit applied this rafionale in Bryan. There, the Court approached the filed rate
doctrine by firsl explaining its rationale - prevenling discrimination and preserving agency rate-
making., Bryanm, 377 F.3d at 429, 1t noted thal ua damage award would clfcetively lower that
plaintifls rates below ihai of other customers or require a court to delermine a rate different from
the filed rate. Jd at 430. Turning to the complaint before it, the Court concluded:

In our view, the Complaint--rcad in the light most favorable to the plaintiff--nowhere

purports to seek any form of damages other than a refind of some portion of the

FUSC [Federal Universal Service Charge]. And it pleads no facts that would put

BellSouth on noticc that Bryan intends to seek damages resulling from any injury

other than paying the FUSC.,

Id at 431.
Bryan relied on Hill v. BellSouth, where the Eleventh Circuit decided a case arising in a

similar context, the Federal Commumcations Act universal service find charges. Finding the filed

rate doctrine prohibited the state law claims, the Eleventh Circuit considered the twe prongs of the

7.
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doctring: nondiscrimination and nonjusticiability, and how they applied to plaintiff’s claims. Hill,
364 F.3d at 1316. The courl in Hill found the plaintiff’s ¢laim would violate the nondiscrimination
principle becausc a damage award for excessive charges would result in a discounted rate for the
services. fd. Additionally, the nonjusticiability principle would be violated because the court would
be retroactively finding the filed rate unreasonable and ordering a new rate, an inappropriate judicial
determination of the reasonablcness of rates. /d. at 1317, Thus, claims seeking dumages based on
rates or services diflering from those set in the tariff are barred by the doctrme.

The critical factor in the analysis is the nature of the damages sought by the plaintifl. With
this understanding in mind, the Court comunents on the cases cited by the parties to illustrate its
analysis. Decfendants rely on several cascs which arosc from the California energy crisis. In Public
Utility District No. I of Snohomish County v. Dynegy Power Marketing, Ine., 384 F.3d 756 (2004),
the Ninth Circuit applicd the filed rate docinme o dismiss stale law claims, The consumer ulility
sued wholesale electricity generators and traders for market manipulation which caused the utility
to pay higher ratcs than a competitive market would require.  Jd. at 758. The court reasoned that
the claims would ask the district court to determine “[air price” rates. fd. at 761. Public Utility
District No. 1 of Grays Harbor County Washington v, Idacorp, Inc., 379 F.3d 641 (9th Cir. 2004),
reached a similar resull, emphasizing that plaintiff’s claims would depend on the district court’s
determination of what a fair price or rale should have been. 7d at 64R. Snohomish County (reats the
antitrust claims in the same fashion that Grays Harbor handled contract claims. Whether antitrust,
unfair practices, or breach of contract actions, the nature of the damages sought governs the

application ol the doctrine.
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Defendants also rely on Lockyer v. Dynegy, Inc., 375 F.3d 831 (9th Cir, 2004}, but its

application of the doctrine arises in a different context. The State ol California challenged the terms

of the tari[T by seeking to impose civil penalties, which the court declarcd was the province of FERC
and would elTeet an alleration of the ratcs set by FERC. /. at 853, Defendants also submitted /n
Re Western States Wholesale Natural (GGas v. Centerpoint Energy, Inc., No. MDL 1566,
CVS031431PMP(PAL) (Base Filc) (1. Nev. Apr. 8, 2005), which applicd the doctrine but unly after
finding *to calculale the necessary damages.... this Court would be required to make a determination
as to wha a just or reasonablc rate wouid have been...” 7d. Inthese cases the damages claimed by
the plaintiffs implicated the filed ratcs and, for that reason, were precluded.

The cases cited by Plaintiffs underscore the proper application of the doctrine, In Brown v.
MCI Worldcom, the plaintiffs brought an action in federal court allegmyg the defendants over-
charged. 277 F.3d al 116Y. Finding fcderal subject matter jurisdiction because the Federal
Communications Act (FCA) permitted customers claiming violations of a [(iled tariff to bring an
action in district court, the court then addresscd the filed rale doctrine. fd. at 1170. The plaintiff did
not challenge the validity of the tariff. 7d. at 1171. Rather, he claimed it was being violaled, and
the FCA explicitly allows such actions in federal court. /d. at 1171-1172.

The filed-rate doctrine precludes courts from deciding whether a tari {15 rcasonable,

reserving the evaluation of tariffs to the FCC, but it does not preclude courts from

interpreting the provisions of a larifl and enforcing that tariff. If the filed-rale

doctrine were Lo bar a court from interpreting and enforcing the provisions of a tarif,

that doctrine would render meaningless the provisions of the FCA allowing plaintiffs
redress in federal court.
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Id. The NGA contains a similar provision allowing suits in federal court. 15 U.S.C. § 717u. The

plaintift in Brown claimed he was improperly charged multiple fees not provided for in the tariff.
Brown, 277 F3dat 1172 .

Brown seeks merely lo enlorce the tariff. He does not claim that he was promised

something vutside the tariff and then demied i, as in Central Office. Nor does he

claim that MCI had some obligation to him beyond the obligations sct out in the

tariff. Nor does he arguc that the $10 fee, if authorized by the tarnifY, is unreasonable.

Id. (citations omitted). The filed rate doctrine did not preelude the suit. Zd. The elaims in Browr are
analogous Lo those of the Plaintiffs here.

Gulf States Utifities Co. v. Alabama Power Co., 824 F.2d 1465 (5th Cir. 1987), also
illustrates the distinction bascd on the damages sought and their effect on the taniff rates. To the
exlent a elaim is premised on 4 theory that diflerent rates wonld have been charged but for a breach
of contract or other duty, the claim is barred. 4d. at 1471. But claims which do not seek relief based
on a rate diffcrent from thal filed would not be precluded. /d at 1471-72.

For the purposcs of discussion, Plainliffs’ claims may be divided chronologically: the
“illegal ‘parking and lending’ service that 1CQO was not authorized to provide under its FERC-
approved natural gas taniff” (SAC at § 76) and the later use of the tarift -approved PAL service in
amanner (hat violatcs Plaintiffs” rights. (SAC al §] 113-126). They first complain that the Pipeline
Defendanis provided certain preferences to [he Select Shippers ihat were illegal - a PAL service not
included in the tari{T. This illcgal scheme, Plaintiffs aver, kept their natural gas out of the market
and allowed the Selecl Shippers greater access to the market, causing Plaintifls to losc customers.

Plaintiffs do not claim that they were entitled (o parlicipale in these preferences. Had that

been their claim, the filed rate doctring would likely precludeit. They could not claim entitlement

-10-



to serviees not included in the tariff any more than (hey could scek damages based on the rates they

paid for the services received. Instead, they claim the off-tariff preferences displaced them from the
market, resulting in the loss of revenne and business value.

After disclosurc of these practices, Pipeline Defendants obtained approval from FERC to
offerthe PAL service but implcmented 1t 50 as to perpeluale the advantage given the Sclect Shippers
and the injury to Plaintiffs’ business. As to this post-approval PAL service, their claim is even
clearer. They arguc that the Pipeline Defcndants and Select Shippers have created a scheme to
ellcetively deprive Plaintilfs of access to the transportation and storage services under their service
agreements with the pipelines. In this regard, Plaintiffs seek to enforce the tari ff. Plaintiffs make no
complaint about the rates or sevvices other than being denied the benefits of their service agreements
and being injured by the unfair advantage purportedly given to the Sclect Shippers. They do not seek
damages based on the rates they were charged or some hypothetical rate to be determined by the

court. The filed ratc doctrine does not bar their claims.

B. Preemption

Delendants also argue that Plainti(fs’ statc law claims should be dismissed because the claims
are govemed exclusivcly by federal law and thus are preempted. In support of its assertion,
Delendants rely on the NGA, stating that in enacting the NGA Congress gave exclusive control of
the “transportation and salc of natural gas in interstate commerce” fo the federal government,
specifically FERC, 15US.C, § 717(b).

Generally, under the Supremacy Clausc federal law can preempt state law in one of three

ways. First, Congress can cxpressly state an intention to do so. College Loan Corp. v. SLM Corp.,

-11-
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396 F.3d 588, 596 (4th Cir. 2005). Sccondly, “[i]f Congress evidences an intent to occupy a given
field, any state law falling within that field is prcempted.” Silkwood v. Kerr-McGee Corp., 464 U.S.
238, 248 (1984). Finally, if Congress has not expressed such an intent “state law is still precmpted
to the extent it actually conflicts with lederal law, that is, when it is impossible to comply with both
state and federal law, or where the statc law stands as an obstacle to the accomplishment of the full
purposes and objeclives of Congress.” Id. 'This third type of preemption is known as conflict

preemption. See Lockyer, 375 F.3d at 849.

Delcndants assert that in the present case Congress, through the NGA, has created a
comprchensive scheme ocoupying the entire field of the sale and transportation of natural gas and
thus the catire field is preempted. In support of its argumcnt, Defendants again citc Lockyer, a case
which arosc out of the California energy crisis and dealt with the Federal Power Act (FPA). Td. The
Lockyer court found that because the FP A delegates “exclusive authority to regulale the transmission
and salc at wholesalc of eleciric cnetgy in interstate commerce™ to FERC and the plaintiff’s claims
would encroach on that authority, the plaintiff's claims were preempted. /d. at 849, 852 (quoting
Transmission Agency of Californiu v. Sierra Pacific Power Co., 295 F.3d 918, 928 (9th Cir. 2002)).
The Lockyer courl began its analysis by discussing the broader underpinnings ol precmption,
particularly field presmption, and Jooking to Supreme Court precedent in Silkwood v. Kerr Mc(ee,
Lockyer, 375 F.3d at 849. In Stkwood, the Court considered whether the Atomic Energy Act
completely occupied the field of nucicar energy. Tn its analysis, the Courl carefully considered the
legislative history of the controliing statute and found that though Congress intended to completely
ocoupy the nuclear salety ficld, it did not intend to preempt all state tort actions. See Sifkwood, 464

U.S. at 251-52, The Court further found that though the Nuclear Regulatory Commission has

-12-
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exclusive authority to regulate safety matters, “Congress assumed that state law remedics, in
whatever form they might take, were available to those injured by nuclear incidents.” Jd. at 256.

Therefore, the plaintiff’s claims for state punitive damages were not preempted. Id.

The Supreme Court later discussed the lest for field preemption as it relates to the natural gas
industry in Schneidewind v. ANR Pipeline Co., 485 U.S. 293 (1988). Explaining the tesi for field
preemption, the Supreme Court noted in Schneldewind that “every state statute that has some indirect
effect on rates and facilities of natural gas companies is not pre-cmpted.” 485 U.S. at 308. In
determining whether the cffcet of a state claim results in preemption, (he Supreme Court articulaled

the following test:

When a state regulation “affeci[s] the ability of [FERC] to recgulate
comprehensively...the transportation and sale of natural gas, and to achieve the
uniformily of regulation which was an objective of the Natural Gas Act” or presents
the “prospeet of interference with the federal regulatory power,” then the state law
may be pre-empted even though “collision between the state and federal regulation
may not be an inevitable consequence.”

Id at 310 (quoting Northern Natural Gas Co. v. State Corp. Comm 'n of Kansas, 372 1.8. 84, 91-92
{1963)). Defendants have not demonstrated that the relief sought for Plaintiffs’ claims would
interfere with FERC’s regulatory authonty. The consent decree and settlement do not purport to
remedy PlaintiiTs’ claims, and there has been no showing that FERC is engaged in any proceedings

that conflict with Plaintifls’ lawsuit.

Additionally, in California v. Federal Power Commission, 369 U.S. 482 (1962), the Supreme
Court specifically addressed whether the Federal Power Commission (FPC) should proceed witha
decision on a merger where there was a pending state court antitrust action challenging the validity
of that very merger. fd. at 487. The Court, stating thal “immunily from the antitrust laws is not

-13-
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lightly implied,” found that the FPC did not have exclusive authority ovcr antitrust violations. Jdf

at 485, 487. Defendants have not eslablished that FERC has such cxclusive authority now.

When Lockyer and the precedents on which it relies, Duke Energy Trading and Marketing,
L.L.C.v. Davis, 267 F.3d 1042 (9th Cir, 2001 ) and TANC v. Sierra Pacific Power Co., 295 F.3d 918
(9th Cir. 2002), arc cxamined in the conlext laid out abovc, they arc distinguishable [rom the case
currently before the Court. In Duke Energy the Ninth Circwil Court of Appeals considered whether
the California governor was able to commandeer an energy supplicr’s “contractual rights to deliver
electricity to public atilitics within the state.” 267 F.3d at 1045. The court found that the California
governor’s actions “dircetly milliffied]” a portion of the FERC approved tariff which “constituled
an impermissible intrusion into FERC s tervitory.” Jd. al 1057. Similarly in TANC, the Ninth Circuit
found that becausc the damages TANC sought from its state tort and property claims depended on
a finding regarding the validity of a specific system for the transporlation of elecinicity which had
been cxpressly approved by FERC, the state claims were preempted. 295 F.3d at 928. Only FERC
has the anthority to modify the operation o[ the system which it approved. /d. Whether a state claim
is preempled by field precmption hinges on the effect ihal claim will have on the authonty of FERC

ovcr the industry,

Plaintiffs point oul thal the court in Brown, as discussed supra, allowed plaintiff’s state
breach ol contract claims to go forward despite that the terms of the contract were dictated by the
tariff. 277 F.3d 1166. The court in Brown focused its analysis on the filed-rate doctrine rather than
field precmption; however, this Court finds it interesting that field preemption was not even
addressed. The court in Brown allowed statc claims to po forward in a ficld that was
comprehensively regulated and in which the regulatory autherity, the FCC, had the power to hear

.14-
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claims similar to those brought by the plainiifl. It is instructive that field preemplion was not found

to be 4 bar.

Plaintiffs in the present case do not make any state claims which directly affect FER(’s
authority to “'regulate comprehensively” nor do they present “the prospect of interference with the
fcderal regulatory power.” Schneidewind, 485 1.5, at 310. Instead, Plaintiffs simply seek damages
for {he business they contend they lost as aresult ol Delendants’ actions. T'aking all of Plaintiffs’
allegations as (rue, the Court finds that Defendants did not provide a convincing argument that
Plaintifs® claims interfere with FERC’s regulatory auihority to support dismissal based on field

presmiplior.

C. Anti-Trust and Commen Law Claims

Defendants also challenge the sufficiency of Plaintiffs’ antitrust claims, asserting that
Plaintiffs do not, and cannot, slale facts nccessary to support the elements of these claims. The SAC
includes ten antitrust claims, Counls Four through Thirteen, which allege state and federat antitrust
law violations. First, Defendants’ motion to dismiss argues that Plaintiffs alleged only FERC
violations, which are inadequate to state antitrust violations and failed to allege an “injury to
competition.”” Second, Defendants argue that Plaintiffs lack sianding as to somc of their claims.
Last, Defendants argue that Plaintitfs’ horizontal conspiracy claims in Counts Elcven and Thirteen

contain insufficient conclusory allegations.

Defendants attack the Plaintiffs reliance on violations of FERC regulations alleged
throughout the SAC. Citing Verizon Communications Inc. v. Law Qffices of Curtis V. Trinko, LLP,

540 U.S. 398 (2004), Defendants contend that Plaintiffs’ “refusal to deal” claims cannot survive,

-15-
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In rinko the Supremc Court noted thal e 1996 Telecommunications Act imposcd new dutics
requiring a regulated company to deal with its competition. 7d. al 401. Generally, a refusal lo
cooperate with rivals 18 a matter of right, but there are limited exceplions, /d at 408. Where that
refusal lo cooperatce is predicated on anticompetitive goals, antitrust law may restrict the right. 7/
In determining whether the cxeeption applied 1 Trinko, the Courl reviewed several faclors
considered in Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585 (1985) and Qiter Tail
Power Co. v. US., 410 U.S. 366 (1973). The “cxistence of a regulatory structure designed to deter
and rcmedy anticompeltitive harm” significantly reduces the nead lo apply traditional antitrust
principles. Trinko, 540 U.S. al 412. The Court cxplained at some length the regulatory framework
imposed by the FCC to provide compeiilion access in that setting, in new wholesale market created
by the regulatory scheme pursuant to an act “more ambitious than the antitrust laws... ‘to eliminate
the monopolics.™ Jd. at 415 (quoting Verizon Communications Inc. v. FCC, 535 U.S. 467, 476
(2002)). Trinko reaflirms Otter Tail and Aspen Skiing, even though it acknowledged the limits of
antitrust liability. Though FERC rcgulates the rates for transporting and selling natural gas in
interstate commerce, Delendants have not demonstrated that this case involves the same level of

regulatory overlay and unique market found in Trinko,

The Court finds (liter Tail more closelyon point. Thers, the Supreme Court applied antitrust
laws despite the authority of the Federal Power Commission, Qtter Tail, 410 U.S. at 374-75.
“Repeals of antitrust law by implication is disfavored.” Id. at 372 (quoting U.S. v. Philadelphia
Nutional Bank, 374 U.S. 321, 350-51 (1963)). There, the regulatory scheme did not explicitly take
into account antitrust considerations, The Courl found Oiter Tail’s use of its monopoly power

violated antitrust law. Id. at 377. Here, FERC’s authority to remedy anti-competitive behavior is
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decidedly less than the regulatory authority in Zrinke. FERC's order provided relief limited Lo
disgorging the Pipeline Defendants® ill-goiten profits and a small rebate of SIT fees, neither of which

purported to address uny anticompetitive resulis of the scheme.

Irurther, the SAC joins the Pipeline Defendants and Sclect Shippers as actors in concert
claiming an “illegal agreement” (SAC at 44| 40-42) between them to violatc antitrust laws and FERC
regulations. Characlerizing the Select Shippers as their compelilors, Plaintiffs, nonsclect shippers,
contend that the scheme: [alls within the “concerted action” cases noled by Footnote 3 in Trinko as
prosenting “greatcr anticompelitive concerns.” Trinko, 540 U.8. at 410. Trinko does nat aller the

applicability of traditional antitrust principles to the Defendants in this case.

Next, Defendants argue that the SAC [ails to allege an “injury to competition.” They contend
that any antitrust claim must allege a restriction in the output of some good or service. In
Defendants’ view, Plaintiffs allege only a loss of market share due o the preferential treatment

afforded the Sclect Shippers in return for the “kickback™ payment made to the pipelines.

Tn ruling on a metion to dismiss, the Courl must ascertain whether ihe complaini covers all
of the elements that comprise the theory for relief. Estate Construction Co, v. Miller & Smith
Holding Co., 14 F.3d 213 (4th Cir. 1994). “Injury to competition,” is an essential element of cvery
antitrust claim. An antitrust claim must asserl that adelendant’s conduct constitutes an unreasonable
restraint of trade, not merely an cconomic injury to the plaintill. Continental Airlines, Inc. v, United
Aérlines, Inc., 277 F.3d 499, 508 (4th Cir. 2002). Defendants argue that the SAC fails to allege
injury to competition becausc Plaintiffs do not allege and cannot show that Defendants’ conduct

resulted in a reduction in cutput. Defendants posit that Plaintiffs cannot demonstrate that the
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conduct alleged cansed any reduction in natural gas flowing into the market. In fact, Defendants

point out, the SAC alleges that the Pipshne Defendants increased their storage capacity to
accommodale greater quantities of gas lrom the Sclect Shippers. A shift in the market shares
between the nonselect and seleet shippers, alone, would support only a finding of injury to a
competitor. Plaintiffs respond by disputing whether a reduclion v oulput 15 the test for injury to

competition, bul also argue that the SAC sulficiently alleges an injury to competition anyway.

A fair reading of the SAC supports the denial of Defendants® motion, Plaintiffs allepe that
Defendants” manipulation of the parking and lending service blacked the nonselect shippers from
access to the pipclines, Excluding the nonscleet shippers from the marketplace allowed the Select
Shippers, acting in concert with the Pipelines, (o lake over the market and led to higher prices to
retail customers, Plaintiffs asscrt that more than simply units of natural gas were blocked from the
pipelines; their services and other attributes were also prevented from reaching their customers and
others in (he markct. At this stage, the Court is rcluctant to require more. Finding a restriction in
output is a complex malter which rcquires a determination of the relevent market and a means of
measuring outpat. See VII Phillip Areeda & Herbert Hovenkamp, Antitrust Law % 1503 (2003); X1

Phillip Areeda & Herbert Hovenkamp, Antitrust Law 9 1901(d) (2005). Here,

..it is enough to note that “output” is not always a clear concept. Even when we
define it readily, it is usually difficult to observe. Many allcped restraints arc
examined before they have had Gime to work their results, And the longer a restraint
has ben in effect, the greater is the impact of changes in supply, demand, and other
market forces. We arc often unable to disentangle the effects of challenged conduct.
That is the reason we are 50 oflen forced to turn to surrogate for actual effects.

VI Phillip Areeda & Herbert Hovenkamp, Antitrust Law § 1503 (2003).
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'The Fourth Circuit applied the “rule of reason” test in Continental and Dickson v. Microsaft
Corp., 309 F.3d 193 (4th Cir. 2002), and each case is relied upon by (he parties to support their
divergent analyses. Assuming that test applies to Plaintiffs’ claims, the Court cannot concludc that
Plaintiffs’ SAC fails to state a claim.? ‘The discussion in Continental does not support Defendants’
argument that 2 reduction in overall output, as opposed Lo an increase in price, is necessary to prove
injury to competition. In Continental the competing airlines al Dulles Airport disputed the effects
of templales uscd to control catry-on baggage. 277 F.3d at 502. Applying the “rule of reason”
analysis, the Fourth Circuil discussed that if the (emplate program resiricted Continental’s passengers
from bringing carry-on baggage o the gates then a reduction in catput, and therefore a restraint on
trade, would be established. Jd. at 515, The Court did not require a showing that fcwer passcngers
doparted at Dulles or even that fewer passengers chose Continental. /d. The Court noted (hat
“Continental unqucstionably incurred costs” in its effort 10 provide, as an alternative, a means of
bypassing the templates, fd. The Courl did not claborate in its discussion of a restraint in trade
based on restraining output bul went on to state, “[i]f Continental cannot show any effect on price

or output, then it has shown only that it incurred costs in hiring people 1o il templates.” /i

The Court slso finds the discussion in Dickson, althovugh limnted, to be ofhelp. 309F.3d 193
(4th Cir. 2002). In Dickson the Fourth Circuit stated that, “[a]iding the maintenance of a monopoly
theoretically could harm competition by affecting price and/or output in various ways.” Id. at 2006.

The Court theorized that potential lnm lo conswmers would occur if nivals were foreclosed from

Nefendants suggesied application of the rule of reagon test in footnote 21 to their Joint Reply
in Support of Defendants’ Joint Motion to Dismiss for Failuee to State a Claim, and Plaintiffs rely
on Continental and Dickson, both of which applied the test.
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access to consumers, denying competitive choices and allowing higher prices by the monopolist.
Td. Tnercased prices and decreased access to consumers for rivals in the market are exactly what
Plaintiffs allege here. To the extent that the “rule of reason™ test applics to Plainti(fs’ ¢lamms, the

Court cannot conclude that Plaintiffs’ SAC fails to state a claim.

Defendants next challenge Plainti [fs” standing to asscrt antitrust claims based on price fixing.
Tn the SAC Plaintiffs allege that the Scleet Shipper Delendants, utilizing the advanlages they
obtained l[rorn their preferetial deal with the Pipeling Defendants, fixed their prices at just below
Plaintifls’ to maximize their profils and avoid detection. PlaintifTs do not allege predatory pricing.
Citing Atlantic Richfield Co. v. USA Petroleum Co., 493 U.S. 328 (1990), Defendants assert that
competitors do not have standing to raise price-fixing antitrust claims. Competitors are not injured
by mere price fixing whether the conspiracy sets maximuim or minimum prices. Maisushita Electric
Industrial Co., LTD., et al. v. Zenith Radio Corp., 475 1).8. 574, 584 n.8 (1986) (“Respondents
therefore may not complain of conspiracies that, for example, set maximum price above market
levels, or that sel minimum prices at any level.”); See also Atlantic Richfield Co., 495 U.S. at 336
(finding maximum pricc-fixing agreements illegal but not causing injury to competitors}. Plaintiffs
respond that their claims assert that Defendants’ price-[ixing was accompanied by exclusionary
conduct. Even so, the alleged cxclusionary conduct does not alter the requirements for standing to
claim price fixing. To the extent Plaintifls’ antitrust claims rely on the allcgation that Defendunts
set a price below Plaintiffs’ prices, Plaintiffs lack standing as 1o that aspect of the ¢laims. Insefar
as any violation of antitrust laws is bascd on price-fixing, the Court GRANTS IN PART

Diefendants’ motion to dismiss Counts Four, Five, Six, Nine, Ten, and Eleven,
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The tinal objection to the SAC is that the state common law contractual counts fail to state
a claim. Deicndants argue (hat the breach of contract count fails to identify sufficiently any
particular contract. Howcver, Plaintiffs refer exphicitly lothe tari [T’ s General Terms and Conditions

and the service agreements between them and the Pipeline Defendants.

Defendants argue that West Virginia law does not recognize an independent cause of action
for a breach of duly ol good faith and fair dealing separate and apart from a breach of contract claim.
Although this Court carmot [ind any cases in West Virginia directly on point with the present case,
this Court held in Jloffmaster v. Guiffrida, 630 F. Supp. 1289 (8.D. W. Va. 1986), that “[t]he law
. .. implies a covenant of good faith and fair dealing in every contract for purposes of evaluating a
party’s perfonmance of that contract.” /d. at 1290, In other jurisdictions, this implied covenant is
subsumed in the contract claim and cannot be pled as an independent cause of action. See, e.g.,
Estrin v. Natural Answers, Inc., 103 Fed. Appx. 702, 705, 2004 W.L. 1444956 at *3 (4th Cir. 2004)
(unpublished) {finding the district court did not err in dismissing a counterelaim for a breach of good
faith and [air dealing because a separatc claim is not recognized under Maryland law); Harte-Hanks
Direct Marketing/Baltimore, Inc. v. Varilease Tech. Fin. (froup, inc., 299 F. Supp.2d 505, 518 (D.
Md. 2004) (finding that under Michigan law a plaintiff may stale a claim forbreach of coniract based
upon an implied duly of good faith and fair dealing, but a breach of (hat “duty does not supply an
independent canse of action where the plaintifl alrcady is alleging breach of contract™); RoTec Serv.,
Inc. v. Encompass Serv., Inc. 597 8. B2d 881, 883-84 (5.C. App. 2004) (agrecing with courts
interpreting Georgia, Mlinois, New York, and South Dakota laws that state an implied covenant of
good faith and fair dealing dues not provide an independent cause of action that is separate and apart

from a breach of contract claim). Given these cases and this Court’s prior consistent pronouncement
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in Hoffmaster, the Courl agrees with Defendants and DISMISSES Plaintiffs’ independent cause of
action lor good faith and fair dealing,

Defendants also question how Plaintifls can allege breach of contract and unjust enrichment,
a form of restitution urising from implied contracts and generally precluded by an express contract,
Plaintiffs insist this counl is in the alternative and permitted despite the mconsistency. At this stage,
the Court has not determined whether the contracts identified by Plaintiffs apply to the course of
dealing alleged by the SAC. Plaintiffs are entitled (o claim aliemative theories. Further, while no
implicd contract may conflict with terms of an express contract, where the express contract between
parties does not apply or subsequent conduct not covered by the express contract may support an
implied agreement, unjust enrichment may be asserted. 66 Am Jur 2d, Restitution and Implied

Contracts, §4 6 and 7 (1973).

V.
Conclusion
For the reasons stated, the Court DENTES Defendants’ Joint Motion to Dismiss [or failure to state
a claim based on the filed rate doctrine and field preemption; DENTES IN PART Defendants’ Joint
Motion to Dismiss for failure to stale a claim undcr antitrust law; GRANTS IN PART Dcfendants’
Joint Motion to Dismiss for failure to state a claim under antitrust law to the extent Plaintiffs’ claim
is based upon price-iixing; DENIES Defendants’ Joint Motion 10 Dismiss for failure to slale a claim

under common law breach of contract and unjust enrichment; and GRANTS Defendants’ Joint
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Motion lo Dismiss for failure to state a claim as 1 relates (o PlaintifTs’ independent cause of action

[or good faith and fair dealing.

The Court DIRECTS the Clerk to send a copy of this writtcn opinion and order 1o eounsel

of record and any unrepresenled parties.

ENTER: (g /9’ /95
(#7/ 7 A
\-""h-——._

L4 e el

ROB%RT C. CHAMBERS
UNITED STATES DISTRICT JUDGE
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